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REPORT.

TO HIS EXCELLENCY JAMES MARQUIS OF ABERCORN, KG.,

LORD LIEUTENANT-GENERAL AND GENERAL GOVERNOR OF IRELAND.

MAY IT PLEASE YoUR EXCELLENCY,

Wz have the honour to submit to your Excellency, the Fifth Annual Report of this
Commission, arranged under the following heads:—

1. The General State of the Fisheries during the year, their Prospects, Funds, &ec.
2. Fixed Engines in tidal waters.

3. Stone Weirs and Free Gaps.

4. Fish Passes or Ladders.

5. Mouths of Rivers and Estuaries.

6. By-Laws.

7. Close Seasons.

8. Local Management.

9.

Legislation suggested.

1. The General State of the Fisheries during the year, their Prospects, Funds, &e.

Though it must be admitted that the capture of fish in Ireland during the last year
has been below the average, (as appears both from the railway returns and the Clerks’
report as given in the Appendices,) we think that the deficiency is not to be considered
as indicative of a decline in either the produce or value of the Salmon fisheries, but may
be accounted for by the very exceptional state of the weather and rivers during the
fishing season. This opinion, adopted from our own experience and observation, has
been confirmed by the answers to our usual inquiries addressed at'the end of this year,
not only to the Clerks of the districts, but to the Comservators individually. During
the early and, indeed, until a very advanced period of the last season, the weather was,
as will De recollected, unusually cold and harsh—a state of things which is generally
considered to be prejudicial to fish entering the rivers ; while in the spring of the year the
heavy floods preventing nets from being used in the lower part of the tidal waters greatly
facilitated the escape of the first run salmon to the upper waters, and at the same time
were prejudicial to the rod-fishing; and though the capture by rods in the upper part of
some of the rivers of fish during the early season, heavier than usual, would lead to the
conclusion that several then got up, we have no reason to think that the number which
at that time ascended the rivers was, comparatively speaking, large.

With weather propitious to the ascent of the fish, the heavy rains were succeeded by a
long-continued drought, which reduced the majority of the rivers much below the summer
level for nearly the entire succeeding part of the fishing season. During this time we
have been informed that at the mouths of some of the rivers where nets were not used
fish were seen at times in shoals sporting about ; but the state of water in the rivers was
such that they were unable to get up at all, and the fish became so much deteriorated by
being kept out that the character of even fresh run fish, taken in the late part of the rod
season, was quite different from that of the fish usually frequenting the rivers.

In one place, an experienced fisherman, to account for the disappearance of the fish
after they had been so seen at the mouth of the river, suggested that in consequence of
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4 REPORT OF THE SPECIAL COMMISSIONERS

their inability to get up their own river (which was a tributary) they had, after a time,
passed it and gone to try their success in getting up the principal stream. We mention
this to show that so exceptional was the state of the rivers last season that even the
humbler classes of fishermen resorted to new theories to account for the deficiency of them.

Another reason for the paucity of fish taken during the last fishing season—one, too,
of great importance upon a subject to which we have frequently adverted, viz., the over
net fishing at the mouths of salmon rivers—may, perhaps, be found in the well-

remembered drought of the season of 1864—the driest season which had been since the

year 1826 ; for there is no doubt that by the excessive fishing at the mouths of rivers for
the very large part of that season during which the fish were unable at all to get up the
rivers, an unusually large quantity of the breeding fish whose spawn might be expected
to stock the rivers last year and this was destroyed. ’
Whilst, however, the quantity of fish observed in the rivers during the season was not
large, we are enabled to state that after, and towards the close of, the fishing scason, the
heavy water in the rivers which continued for some time previous to the general spawning
months, permitted the access of the fish to the upper waters, and during the months of
November and December, a number much larger than is usual in these months ascended
the rivers; and in the after season the rivers were so abundantly supplied with breeding
fish that we are hopeful that the dry season of last year will not produce any permanent
injury to the fisheries, and we notice with pleasure that during the part of this season
which has passed, if the fish in the Dublin market have not been more numerous than
usual, the proportion of large fish to be seen is much greater, and the fact of many of
them having come from Limerick, is strongly corroborative of the statement of the
fisherman mentioned in our last report, that the size of fish taken above the tidal waters

of the Shannon is increasing.

Since writing the above, we have received from the Clerk of the Conservators of the
Limerick district, his report to the Board for the past scason, and we are glad to avail
ourselves of the opportunity of referring to that report, which as one coming from a
gentleman of long experience in the largest and most important district in Ireland, is
entitled to the greatest attention, particularly when grounded, as it is, upon apparently
very great personal observation, and the reports of his water-bailiffs in different parts of
the district. 3

His remarks upon the last season coincide in so many respects with what we have
above submitted to your Excellency, that we think it is right to give them in his own
words. He says :—

“Qur knowledge of the habits of the salmon, and of the influences that affect or govern their migration, is still
too limited to enable us to account satisfactorily for the disappointment of those sanguine, and by no means
unreasonable, expectations which were very generally indulged at the commcncementqf the open season. Several
years of the most careful protection, and a succession of universally favourable spawning seasons, were sufficient
to justify predictions very different from those which it was found at the close of the season had been
verified.”

“ My experience induces me to aseribe the unproductiveness of the past season chiefly, if not a.ltqgcther, to the
prevalence during the spring and early part of the summer of a degree of cold not often experienced at such
periods. The winter of 1866-7 was remarkable for severe and long-continued frost, which, setting in imme-
diately after a heavy fall of suow, so hardened the latter as to keep it for some months from melting. After o
short intermission we were again visited with severe frost during portions of the months of February and March,
and T find, from a record kept by one of the water-bailiffs, that from the 27th February to 20th April, a period
of more than seven weeks, a very harsh easterly wind was blowing. This wind is notoriously unfavourable to
the capture of salmon in this districi, either by net or rod, and has always been known to retard the approach of
such fish to the rivers. The month of May, too, was remarkably uncongenial, from the frequent recurrence of
heavy showers of sleet and hail, and even throughout the month of June a very sensible degree of cold was
occasionally experienced ; and I think it will always be found most when the water is unusually cold, as from
the causes enumerated it certainly was during the spring and early in the summer of last year, the supply of
the salmon during the open season will be diminished, as the upward migration of the fish will be delayed beyond
the usual period.”

“The fact which I am happy to be able to record—that the supply of breeding fish during the past spawning
seagon was umprecedentedly large—must be regarded as strong evidence in favour of this theory.  Had
not a large npward migration of salmon taken place last autumn, the stock of spawning fish, judging from the
supply during the open season, must have proved seriously deficient. As, however, the breeding stock was
more than ordinarily abundant, and as it certainly was not collected during the open season, it is clear that a
larger run of salmon must have taken place at a later period. As the only ca.a.use to which this late migration can

reasonably be attributed, is of an exceptional character, we are justified in regarding the comparative unproduc-
tivenes_s of the past fishing season as exceptional also, and in iudulging expectations of a sanguine character
respeeting the future,”

Speaking of the spawning season, he says :—

“The only complaints which I received were, that in some places the breeding stock was too large, and that
the beds were turned up several times in succession by diflerent shoals of fish. Considering the small proportion
which the spawning ground of even our best breeding rivers bears to their entire area, I have no doubt that an
over-supply of breeders proves injurious, because the earlier deposited spawn is liable to be rooted up, and only
that which is latest deposited is likely to prove productive.”

W
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The interest in the fisheries, as shown by the amount of licence duties, is still on the
increase. Last year we referred to a progressive increase in the sums paid for licences
—these having then prodnced the largest sum before that time realized by them, and this
year they have exceeded that by a further sum of about £218, of which £164 has been in
the Limerick district. This has been principally the result of the increase of drift nets in
the river Shannon, the number of which (93) in the last year was nearly double the number
(47) in the preceding year. These engines, used by the humbler class of fishermen in the
lower part of the river, were, until after the abolition of fixed engines, unknown in
that river. Notwithstanding, however, this increase, the funds realized by the licence
duties are not, nor with the present scale are they likely to be, nearly adequate to permit
the proper remuneration of bailiffs for the protection of the rivers, and pay the other
expenses incident to the advancement and preservation of the fisheries ; and were it
not for the sums expended by the owners of the principal fisheries of some of the rivers,
the stock of the rivers could not be kept up.

2. Fized Engines in Tidal Waters.

The few of these which remained to be inquired into at the time of the last Report of
the Commissioners, with one or two since sent back to us for further inquiry, have been
disposed of. In some of them appeals are pending which will probably be decided during
the next term. Of the decisions made during the year upon appeals from inquiries held
before the Commissioners, one only requires remark, but some decisions have been
otherwise made upon very important questions connected with the fisheries.

The way in which measurement of distances is to be made for the purposes of the
Fishery Acts, though collaterally raised in more than one case, has not under the
proceedings of the Commission required a decision, until the case of a bag-net situated in
the bay, near the headland of Mullaghmore, in the county of Sligo, the property of Lady
Pahne.rston, was brought before the Commissioners. The legality of that net turned
exclusively upon the question whether the net was situated within three miles of the
mouth of the river Bunduff, as defined by the Commissioners, for if it was, it was illegal
by the provisions of the 3rd section of the Act of 1853. The net was situate at one end
and the mouth of the river at the other end of a bay ; and it was admitted that, measuring
by a direct line from the net to the mouth of the river. the net was within three miles
of the mouth, but it was cohtended on behalf of the defendant that instead of adopt-
ing that, inasmuch as salmon is a fish which swims along the shore, the measurement
should be made hy some line on or near the shore round the circle of the bay. The
Commissioners by analogy to the decisions made as to the measurement of distances
on lands for other legal purposes, decided that it should be made by the direct
line and condemned the net. This decision was appealed from, and after a very full
a‘rgumfen!; and a careful hearing, the Court unanimously upheld the decisions of the
Commissioners, stating that in all cases distance under statutes should be measured by
the direct line unless some other mode is pointed out by the Act. By this decision the
correctness of the decision of the Commissioners in Hodder’s case referred to in the last
report was upheld, they having in that case given a certificate to the owner upon being
satisfied that the net was beyond three miles from the defined mouth of the 1‘i\-‘e,1', measuring
the shortest water line by which the salmon could swim, excluding thereby interveuing
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| I'his decision cqually applies to the manner in which the mile distances from the mouths
of rwersffor stake nets, and the halfamile line for draft nets, are to be measured.

One %\T the carliest welrs on the Shannon inquired into-—viz., that of Synan M‘Auliffe
(bemg’ o. 96 i the first Appendix)—has been lately brought before the Court of
gueens Bench in an unprecedented way. It was a stake weir situated in the county of
Clare, a.n_d ac_cor_dlng. to the requirements of the Act of Parliament a SUMMOoNS was
isxged {%‘) Inquire nto 1ts legality in the county of Clare. The evidence oiven t.hel:e \\';1;
t;b:uhuhlle}rs; ;thaen%oifgilss ;;i?;‘zsitnohtl‘w"Ewn;:li:.the _influir‘y was at{iqumed to a 111.ueting
OITT Bomy cal L s itk ‘1(,..5?1 y o 111101'1.01\ a few days after. At the. turther

e 0na’ O¥LUENEE Was given.on behalf of the owner, but not sufficient to
satisly the then Commissioners, and a decisicn was made by them for the abatement of the
weir, against which the owner did not appeal.  The order, however, it appears from that
document., was signed in Limerick ; and at the beginning of this vc,ar (nearly four vm.‘l'%'
after the inquiry) an application was made to the Court of Queen’s Bench for a cerffur;u;
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to bring up that order and have it quashed, on the ground that though in it the case was
stated to have been heard in Clare, yet the Commissioners had no jurisdiction to sign it
in the county of Limerick, and that the consent to try it there was, in fact, a nullity. The
8 & 9 Vie, c. 108, s. 22, provides that no order, decision, &c., of the Commissioners
shall be removed by certiorar: or otherwise into the Court of Queen’s Bench ; and the Act
of 1863, sec. 40, provides, “nor shall any proceedings before them (i.e., the Special
Commissioners) be removable by certiorar: or other writ of a like nature ;” but in no part
of the Fishery Acts is it required in terms that the order, &c., should be signed in the
county where the case is tried, and if an order such as this requires signature in the
county where the weir is situated, it might be contended that other orders, viz., for
close seasons, bye-laws, warrants, and formal documents equally require it, a matter so
practically inconvenient in its results as to require that such a construction should not
be given to the statute unless the Court is coerced to do so. When the case was opened
cn the part of the owner, the Court seemed not disposed to yield to the motion, but
afterwards affidavits were made to endeavour to show that the case was similar to some
which had been decided upon appeal in favour of owners, with the view of getting the
order of the Commissioners set aside by the Court and a new trial ordered, inasmuch as
the owner had not appealed in consequence of his mistaking the law.

The Act of Parliament, however, (i.e., the Act of 1863) s. 14, provides only one way for
setting aside the order of the Commissioners, viz., by appeal, the application for which
must be made to the Commissioners with certain prescribed formalities, “in writing
seven days after the delivery of the decision and not afterwards.” In that respect the
jurisdiction of the Court 1s simply statutory, and it is difficult to see how it can
in any other way, except that prescribed by the statute, interfere with an order of the
Commissioners; or when, as in this case, the time pointed out by the statute has lapsed,
if the order be formally correct. As no one appeared to oppose the application for the

certiorari upon the second hearing, the Court granted the Order upon the technical

ground only, for the purpose of having the point argued. ‘

In the course of the inquiries under this Commission, a question has frequently
been raised as to the effect of a conveyance of a several fishery by the Landed Estates
Court, but never under such circumstances as to require a decision from the superior
Court, and though this question has not yet been actually decided, the case of Gore v.

M‘Dermott, which was during this year brought before the Court of Common Pleas, led.

to so minute a consideration of the law on this subject, that it may be almost taken as a
decision of that very important question. )  m iy

Tt was an action of trespass, and the defendant claimed the fishing in one-half of the
part of the river Moy, opposite the lands of C. under a fee-farm grant by which that
part of the river was conveyed to him by the owner in fee. The plaintiff claimed under
a lease made by the representative of the grantor in the fee-farm grant of the right and
advantage, &c., of the several fishery in the river Moy within the limits of the same lands,
“qs fully as the said lessor had power to demise the sume.” The interest of the lessor in
the Tast lease was sold in the Landed Estates Court, and the Conveyance by the Judge,
after reciting the feefarm grant to defendant, conveyed the fee-farm rent, “and al.l the
“ estate of the grantor under said deed, and the right of fishing in the river Moy within
¢ the bounds of said lands of C.” to the plaintiff, and the question raised was whether the
several fishery in the part of the Moy opposite to said lands of C, passed to the plaintiff
under the Landed Estates Court Conveyance. It was held by the Court that under the
circumstances stated according to the true construction of the deed, nothing passed by it
except what the lessor whose estate was sold had at the time of the sale, viz., the fee-farm
rent, and gave judgment for_ defendant. The general question, however, was much
argued, in consequence of which the Judges 9f t}}e‘ Lal‘ided Estates Court were commu-
nicated with, and the Chief Justice Monahan, in giving judgment, says—

“Tt was argued that a grant cannot be made by the Landed Estates Court of an incorporeal hereditament,
whieh did not exist at the time. ; . . Bl \

“Now by the 1st section of the Act, the term “land’ is declared to mean any hereditament, corporeal or incor-
poreal whatever, held by lease or otherwise. There can be no doubt that a fishery, whether several or free,
comes within this definition ;” and speaking of the 37th section of the Act, by which the powers of investigatin
title, &e., 1s miven to the Landed Estates Court, he says, “I do not think there is anything in that section of the
Act confining their powers to landed property, as conamdlstlr}gmshed from incorporeal things. ; . N

“The 61st section snys—Every such con veyance purporting to pass un estate in fee-simple, shall be effoctual
to pass the fee-simple and inheritance of the land.” o z “If any defined piece of land is
conveyed, the fee and inleritance will pass, though, in fz_wt‘, it (II{I‘ not belong to th'e allezed owner, but was the
property of some third person. When the conveyance is in fee-simple, I see no distinction between a corporeal
and an incorporeal hereditament.” .

«“ We have come to the conclusion that, however hard it may be on Mr. 0’Grady,

- . £ )
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if we find the conveyance by Judge Hargreave purported to convey a several fishery it must be held to be
effectual for that purpose, and therefore the real and only question is what is the true construction of the
conveyance? Does it purport to convey a several fishery in the part of the river Moy particularly described ?
If it does, we are of opinion he is entitled to have it.” . . . .

Amongst the decisions, however, which have been made during the year, there is
none perhaps which has attracted more attention or which is more important, whether
considered with reference to the fishery laws or to its results as regards the proceedings
of this Commission than one made in the Court of Queen’s Bench, which has been the
subject of observation in the report of the Clerk of the Limerick district, to which we
have already referred. The case to which we allude is that of Stewart v. Cubitt, which
came before the Court upon a case stated by way of appeal from a decision of the
magistrates at Ballycastle Petty Sessions.

In our report of last year, we referred to this case as one in which a conviction had
been obtained against a gentleman for fishing in the Ballycastle district. We referred to
it then as one of “ half-net” fishing, but though it was not we find, in strictness a case of
that description, it may be looked on as ruling in a great measure the legality of that
mode of fishing. At the time of the last report an appeal from that decision was pending
before the Court of Queen’s Bench and it has since been heard, and the decision of the
Court will so largely influence the fishery interests that we think it right to call your
Iixcellency’s attention to it particularly.

The defendant was summoned for having in June, 1866, placed a fixed net in the tidal
waters. The net as stated in the case “was fished at the pier of Ballycastle and was a
draft net in a boat,” the end of the warp of the net next the shore was fastened round a rock
near the shore, and there was a buoy out from the pier fastened to an anchor—the boat
was rowed to the buoy, and the buoy was taken into it, the bight of the net was then hauled
tight out to the buoy, and the net was left fixed one end to the shore and the other to
the anchored buoy. The buoy was then taken on board the boat and so kept in it for
an hour and a half, during which time the net was stationary; one end being fixed to the
rock, and the other to the buoy in the boat which was fastened to moorings. There was
a rope to the sea end of the net, the end of which reached to and lay upon the shore, and at
the end of the hour and a half the sea end of the net was hauled in, and the whole net drawn
on shore by persons there for the purpose. It was not a bag-net, but was sometimes left
out a whole night. It was then proved that this mode of fishing was the same as that in
use at the same place before the year 1834, when Mr. Hector began to fish with bag-nets,
and it was found that this net was not a fixed net used in the open season of 1862.
Bag-nets were introduced in 1834, and were used in the fishery until they were condemned
by the Commissioners in the year 1864, and before 1834 the mode of catching salmon in
the bay of Ballycastle was the same as that complained of.

Upon the appeal the Court decided unanimously, in unison with the decision of the
magistrates and with a decision in the Court of Queen’s Bench in England, that this net
was a fixed net within the meaning of the Fishery Acts.

Being a fixed net, in order to make it legal it is required by 26 & 27 Vie,, ¢. 114, s. 4,
that it should have been *“legally erected for catching salmon or trout during the open
season of 1862,” and as it was not so erected during that season, the magistrates decided
that it was illegal. At the hearing at petty sessions, evidence was offered to show that
the place where the net was so fished in the month of June, 1866, was within the limits
of a “several fishery,” of which the party fishing was licensee of the owner, but as the
above section admittedly contains no exception in favour of the owners of “several
fisheries,” the magistrates rejected the evidence, and the second question submitted to
the Court in the appeal case being whether the magistrates were right in rejecting that
evidence, though we believe that that question was scarcely araued by the appellants’
counsel, two Judges, O’Brien and George, held that the evidence was material, and
ought to have been received.

The grounds upon which this decision was made are more important than even the
decision itself. Mr. Justice George, in giving judgment, says :—

“Tt was proved that this mode of fishing by a simtlar net was the same as was in use at the same place
before the year 1834, at which time a person named Heetor began to fish with bag-nets. Bag-nets were proved
to lm.v_e 1_)een introduced in the year 1834, and used in the same place till they were condemned by the Fishery
Commissioners in 1864, but before that time the mode of catching salmon in Ballycastle was the same as that
now complained of.

* W * #* * * * * * * * %

¢ The appellant has not continued to use a bag-net. e has restored his mode of fishing to the old mode, which
according to fhe case, was in use in 1834, and he has gone back to what was then a legitimate mode of
fishing.
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“The effect of the 26 & 27 Vic., c. 114, is to prokibit totally the mode of fishing by bag-nets, but the 4th section
does not prohibit fixed nets, provided they were used in 1862. And although the identical stakes and ropes used
in 1866 were not erected in 1862, probably the same fishing in the same place was carried on in 1862 by a bag-
net.

 That being then an illegal fized net, had to be discontinued, but there is nothing in the Act to prevent fishing
by legal fixed nets, provided they were in existence in 1862. I am therefore of opinion that the mode of ﬁslnqg
by net used by the appellant on the 25th June, 1866, was legal in a several fishery, and had been enjoyed in
1862, and that, therefore, the evidence tendered by the appellant, to sho\?r that the locus in quo was the several
fishery of Mr. Alexander Boyd was material, and ought to have been received by the Justices. The Act does not
abolish the right of fishing. It only prohibits a certain mode, and gives the right to be continued under another
form—the ordinary fixed nets—provided some fixed net of any kind was used in the same fishery and in the same
place in 1862.

/ * * % % # * * ¥ % * * *

“In this judgment Mr. Justice O’Brien concurred, saying, that the weir was used for the purpose of a bag-net
in 1862, and legally used too—it being found desirable to abolish bag-nets, and to prevent the erection of tk.em in
future the Act of 1863 was passed, and then the bag-net was removed, and converted into another description of
net that is strictly legal within the meaning of the Act. el . .

“ Mr. Justice Fitzgerald did not agree with the resnlt, or the means by which it was arrived at, and did not
coneur in the judgment of the Conrt.”

The importance of this decision, as well as its effects, is shewn by the fact reported to
us that no less than five weirs have already been set up in the Shannon on the faith of it.
It was not the decision of a full Court, nor an unanimous decision, and both Judges
appear to have based their decision upon the supposition that since the Act of 1863 bag-
nets are illegal, and that the Act was passed to prevent the erection of them in future.
They are prohibited within estuaries and within certain distances of the mouths of rivers,
and the case does not state this net to have been within that distance, or show the grounds
on which it was condemned by the Commissioners. One of the weirs so set up in the
Shannon a (stake net), has been brought before the magistrates by summons to inflict a
penalty for setting it up, and they, guided by the decision of the above case, dismissed
the complaint. From that decision an appeal is now pending in the Oourt_ of Queen’s
Bench which will call for the express decision of the Court on the question, one on
which we hope that the public will have the benefit of the opinion of the full Court.
If it be in unison with the opinions above expressed by the two Judges, i_t will be a
question for the consideration of the Government how far it should be provided for by
declaratory legislation. ,

Besides these cases relating to fixed engines, the case of Murphy v B.yau, lately
decided in the Court of Common Pleas, requires some ohservations as a decision upon a
question not hitherto decided, viz., the right of the public, by usage alone, to establish a
right to fish in fresh water rivers, though navigable. i

The case arose from a right insisted on by the cot fishermen to fish in the fresh waters
of the River Barrow. It was an action brought by a riparian proprietor of part of that
river against one of the fishermen for fishing opposite to the lands, and the question arose
upon the defence, which stated that the Barrow was a royal river, into which the sea
ebbs and flows, and that from time immemorial—* throughout a great part of it ahove
and below where the sea ebbs and flows, a common and public navigable river, in which
every subject had ¢the liberty and privilege of fishing,’ and justified the trespass as g
subject of the realm for the purpose of so fishing.” On behalf of the plaintiff it was said
that no such right of fishing as that stated can belong to or be acquired by the public in
an inland river above the point at which the tide ebbs and flows ; and after a very long
argument of this question, the unanimous judgment of the Court was clearly given by
Mr. Justice O'Hagan, from which, as fully illustrating the reasons for the decision at,
which the Court arrived, we give a few extracts. He says:—

“We have to deal with the case of a public navigable river, in which there has been, according to immemg.
rial usage, the exercise of the liberty and privilege of fishing by the public at a place above and beyond the
point at which the sea ceases to ebb and flow ; and the question to be decided is,—whether in such a placg’
though the river be navigable for the purposes of communication, and in that sense may properly be called 4
n_:r.vign.ble river, the public can legally assert a right of fishing, that right having been pmcticn.lfy C“.IOY‘:“[ from
time immemorial, It is insisted that above the point of the tidal flux and reflux, the bed and soil of a river apq
vested in the riparian proprietors, those on either bank possessing it, usque ad medium filum aque ; and thay
this is not the less because it is navigable for commercial and other purposes, and that above the flux and
reflux of the tide the right of fishing is private and exclusive, and cannot legally be claimed by the pupj,,
even though they have been allowed the immemorial use of it. '

“ We are of opinion that the latter proposition, which is that of the plaintiff, has been sufficiently sustaineq
by authority and argument,

“According to the well-established principles of the Common TLaw, the proprietors on either side of a rivep
are presumed to be possessed of the bed and soil of it moietively, to an imaginary line in the middle, constitutiy
their legal boundary ; and, being so possessed, have an exclusive right to the fishery and the water whicp
flows above their respective territories, though the law may secure to the community the right of navigatioy

Y
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upon the surface of that water as a public highway which individuals are forbidden fo obstruct. According
to our ancient system the public had not a right to fish in all waters, even if cn}'xtinually running, but only in
those pullici juris, as being in the sea, or an arm or estuary of it, or in a public navigable river. The true
question before us is, whether a navigable river, for the purposes of the common and publie right of fishing, may
be merely a river capable of navigation by ships or heats, or must be a tidal river in which the sea ebbs ane
flows ? I shall refer briefly to the authorities,

“ Upon a full consideration of all the eases, it will, I think, appecar that no river has been ever held
navigable g0 as to vest in the Crown its bed and soil, and in the public the right of fishing, merely because it
has been used as a general highway for the purpose of navigation, and that beyond the point to which the sea
ebbs and flows, even in a river so used for public purposes, the soil is prima facic in the riparian owners, and
the right of fishing private. * * * ® * "“ X %

“It has been argued that because the river in question here is described in the defence not only as a publie
navigable river, but as a royal public navigable river, and must upon the demurrer be admitted to be properly
so described, the soil of it and the right of fishing must be considered to vest in the Crown and the public
respectively. ¥ * The designation ‘royal’ does not more than the description ¢ navigable’ necessarily
indicate a river of which the fishing is in the public, because the soil is in the King. The argument for the
defendent, founded on the allegation that in the cases ¢ navigable’ and ¢ tidal” are identical and interchangeahle
terms, has derived plausibility mainly from the fact that in several of the cases rivers in which the fishery was
certainly publici juris, have been simply called ‘ navigable’ rivers, without specific reference to the flowing of
the sea ; but it will be found that the word has a popular, and also a legal and technical meaning, and that
whilst the former would be satisfied by the existence of a public right of transit on the surface of the
stream, the latter involves the assumption the fluvum and refluzum maris, wherever the royal prerogative and
the general right exist. I adopt the statement of Chancellor Kent (Comment. IIT. 412) which is fully sustained
by the authorities:—¢In the common law sense of the term those only were deemed navigable rivers in which
the tide ebbed and flowed.’ i3 * * * * * * * * =

“On these grounds we think that the defence has failed to state any valid claim to a right of fishing in the
public, and failing in this respect it fails altogether. TFor although it relies on an immemorial usage that
every subject of the Crown should have the privilege of fishing in the Barrow, and although the existence
of such a usage must be taken to be admitted on the pleadings, this amounts at most to the allegation of a custom
that the public should have profit & prendre in the soil, which, according to our view, is private propriety, and
not the property of the Crown. 1t is quite settled that such a custom cannot legally subsist. * * &
No usage can cstablish a right to take a profit in another’s soil, which might involve the destruetion of his
property, and such a profit would be the taking of fish. = 2 = * *
That principle is beyond controversy ; and therefore the nsage relied on in this defence cannot sustain the claim
of the right in the public to fish in a river, the soil of which is not publici juris, but private property.”

3. Stone Weirs and Gaps.

Since our last report we have concluded our inquiries into stone weirs and gaps, and
have made decisions upon all except one.

The gap in the Lismore river, which was one of the first with which the Commissioners
dealt, has during the last year been made the: subject of two summonses before the
magistrates, One of those cases raising a question of fact whether certain iron bars across
the floor of the gap were or not an obstruction, under the circumstances would appear to
be properly cognizable by, and a subject for the decision of the magistrates, but to
the second of these summonses and the decision thereon, we think it right to call your
Excellency’s attention in connection with the sections of the statutes relating to them.

The 5 & 6 Vic., c. 114, s. 41, provides for making gaps in weirs, and lays down the
rules by which the site, bottom, direction of the sides and breadth of the gap are to be
fixed, and by which the breadth of the river is to be measured for the purpose of ascertain-
ing the width of the gap, and enacts that in case of dispute relative to those matters,  the
same shall be determined bythe Commissioners;” and the 59th section makes it compulsory
on the owner “ to make the same” (i.e. the gap) “conformable to the provisions of the Act,
or to the orders and requlations of the Commissioners.”

The powers vested in the Commissioners by that and the subsequent Fishery Acts,
were by the 26 & 27 Vie., c. 114, s. 15, transferred to us, and all the Fishery Acts are by
clauses in each of them required to he construed together as one Act.

In the month of June, 1861, in the case of the Queen v. Commissioners of Public
Works, the power of the Com missione'rs unf_ler the first statute to change and fix the site
of a gap was brougl}t under: thf,: con.mglerat.lon and adjudication of the Court of Queen’s
Bench, and the Chief Justice in giving judgment, in reference to the sections above
stated. Says:—

 Disputes having arisen in reference to the weir, public notice was given, and a meeting of all the parties
between whom the disputes.eaisted took place, and after an adjowrnment and deliberation quite suflicient to satisfy
us that the determination come to was not a hasty measure, the parties having the fullest opportunity of laying
before this tribunal all the cireumstances of thL‘.CHSC, they come to an adjudication which was iitm‘:tlly“not mércl_\ji
a determination but . _ 1t 1s a perect judgment in rem. and therefore conclusive upon the
parties, ; 3 . : it is most mmportant that there should be a tribunal so perfectly fitted to
investigate the subject from time fo time, and to be a mediator between the conflicting parties, . . i
invested by the Legislature with that mediation, and when they make their adjudication that it should be held

B






